ABOLITION OF LEGAL GUARANTEES OF INDIGENOUS SMALL-NUMBERED PEOPLES  OF RUSSIA OF THE RIGHT ON LAND AND RESOURCES

Changes in legislation on guarantees of rights of indigenous peoples

The laws, adopted in Russia for the last ten years, have been explicitly directed to infringe the constitutional rights of the majority for the interest of an exclusive minority. The tendency of the changes in the legislature demonstrated that this policy is intentionally and strongly aimed at weakening the State, and destroying its role as a society’s organizing structure. 

These changes are not chaotic, but systematic and offensive.

At present the process of removal of norms and rules, which guarantee the rights of indigenous peoples as well as mechanisms for the rights realization, is taking place. Consider the following examples. From the Federal Law “On the guarantees of indigenous small-numbered peoples...” the paragraph about the annual medical service for the indigenous individuals has been removed. Article 4, which insured that citizens and private individuals can assist indigenous peoples, is recognized invalid. (Article 4 of the Federal Law read on the Government responsibility to ensure the rights of indigenous peoples).  No acute need to liquidate these rules has been demonstrated. Therefore, the aim of the changes is to intentionally eliminate efficient mechanisms and rules on protection of the rights of indigenous small-numbered peoples. The Authorities not only change the laws, but pass new ones explicitly infringing rights of citizens and especially of indigenous peoples.

The most important among the newly constructed laws are directed to withdraw natural resources from the property of the State and society to make the resources private possessions of a group of Russian and foreign citizens as well as individuals with no citizenship. 

Instead of State and public land ownership in Russia, the Government of the Russian Federation and the State Duma are attempting to create private ownership of the forest land in Russia controlled by a few influential individuals. 

These changes in the legislature are performed behind the closed doors. According to the plans of the “reformers”, the citizens of Russia will learn about these drastic modifications of the legal status of natural resources only after the anti-constitutional and anti-public laws have being enacted.

At the moment the State Duma of Russian Federation (RF) has adopted the first reading of the Forest and Water Codes drafts, the laws, which can entirely change the destiny of the country and the people. 

Indigenous small-numbered peoples are endangered. 

The Government and the State Duma at any cost are trying to create a legal mechanism to endorse secret privatization and sale of the forests in Russia.

The analysis of the Draft of the Forest Code

The Forest fund is an essential part of the most valuable natural resources. According to the Article 9 of the RF Constitution, land and natural resources are protected in Russia as the basic sources of the human survival. The legal status of the Forest fund is defined in the Rule of the Constitutional Court of RF, in agreement with the regulations of the Constitution. This definition reads: “... the Forest fund... is public wealth of multinational people of Russia and federal property of a particular kind which requires specific legal treatment” (Rule of the Constitutional Court of the Russian Federation on the case on examination of the Forest Code of RF, adopted on December 22, 1997).

The concept of the draft contradicts the fundamental principles of the constitutional system of the Russian Federation and infringes the rights of current and future generations of Russian citizens for the Forest fund as public property.

Formal absence in the draft of the regulations on potential privatization and sale of the forest lands does not eliminate these possibilities, as they can be enacted with the use of other laws on land and civil laws as well as the Law “On the Use of  Forest Lands.” Not accidentally the draft strengthens only the possibility of having forest lands in private ownership without indicating the mechanism to transfer the lands from the State property to private ownership. This “maneuver” is made to lull the public opinion.

Absence of the terms “privatization” and “sale” in the draft content of the Code signifies that the draft is written to fit “a single customer” – the future owner.

No regulations in the Draft address the rights of citizens of Russia on the Forest fund as common, public property. Therefore, the right of people, who do not own or lease the land, is fully depended on the will of the potential owner of the land.

The key article of the draft is article 42. It secures the right of private ownership of forest lands.

The same article notes, that the owners of the forest lands can be not only the citizens of Russia, but foreign citizens and individuals with no citizenship, as well as Russian and foreign legal actors.

Nothing is deliberately said about the ways and means for these citizens to get ownership for the forest lands. The Forest Code is consisted of rules which refer to civil and land laws and to the Law “On the Use of Forest Lands”, intended to be passed after the Forest Code. The  features of this future law, however, can already be seen in the draft of the Forest Code.

Maximum size of forest land is not limited, which allows to privatize forest territories of any size.

Forest lands are real estate and the subject of civil use. Legal relations, related to the real estate property, are regulated by the Civil and the Land Codes of RF.

Articles 129, 130, 209, 260, 261 of the Civil Code of RF make the owner of a land the full landlord of the land. The passage from the Code reads: “the individuals, who own the land, have the right to sell it, to donate, to put it for mortgage or to lease it, and to manage it in  any other way”, as these lands, according to the law, are not excluded from the civil use and are not limited in the use.

The owner has the rights of possession, use, and managing the property. Thus, the owner is allowed to take any actions regarding his/her property at his/her will.

Article 42 makes the forest into the real estate property, which makes it impossible for citizens and the State to control the forest lands even with the use of the present Civil and Land Codes, since the right of private ownership is protected not only by the law, but also by the Constitution of RF.

Tenancy for 99 years is an implicit form of the state forest lands to be transferred to the private real estate property.

The draft of the Code gives the tenants almost unlimited rights. According to Art. 66, a tenant obtains the following rights on the condition of only informing the former owner, not on the owner’s agreement:

- to sub-lease out the plots he leases;

- to transfer his rights and duties by agreement to the third party;

- to put his tenancy rights for mortgage;

- to place his tenancy rights as investment to authorized capital stock of commercial organizations.

Analysis of the draft of the Forest Code of RF indicates that the Code insures full security of rights of potential tenants and landlords of the forest lots, not the Russian citizens to whom the forests belong as public wealth.

Exactly for this reason the draft of the Forest Code does not guarantee public accessible use of the forests lands, as practiced by the majority of people in Russia today; on the contrary, the Code puts restrictions on the use of forest by issuing bans. The right of the people for the free use of the forests for berries, mushrooms, nuts, and other food products picking, insured by the Art. 26, is eliminated by the regulation on the possibility of bans placement, notwithstanding the lack of justification for the reasons for such placement. To dispute a ban is possible only through a legal procedure.

Such forest usage as haymaking, pasturage of cattle and domestic animals (reindeer and others), provision of wood-sap, placement of bee-hives, apiaries, and picking up moss, can be performed by the citizens only with a written agreement with a landowner, a tenant or other proprietor of the land. 

Infringement of the rights of indigenous small-numbered peoples

The concept of the draft and its contents infringe the right of indigenous small-numbered peoples of Russia on use of the forest. These peoples in their majority, use the forests for their basic survival. As the use of the forest by these peoples has a range of specificities, their rights on the use of the forest are the subjects of special protection. However, the draft of the Code provides no guarantees of the rights of indigenous small-numbered peoples on the use of the forest in regard to distinctiveness of their lifestyle. While the right of indigenous peoples on the use of forest with  the regard to the traditional lifestyle is formally declared by Art. 27, it is made invalid by the Arts. 18, 19, 20, 21, 22, 23, which equal the use of  the forest lands by indigenous peoples to the use of forests by the commercial structures employing the land for profit.

The editing of Arts. 18, 22, 26, 27, 28 is a well-arranged system for limiting the rights of indigenous small-numbered peoples on use of the forest.

If the model of the Forest Code, based on private ownership, is adopted, indigenous small-numbered peoples will become hostages of potential landowners and tenants of the lands. Nothing in the Code guarantees the rights of the peoples to keep their traditional territories in possession. Thus, the forest lands can be sold or leased without agreement of indigenous peoples living on these lands. Therefore, forest  lands will be sold or leased for an extended timeframe with the people living on these lands. The future landlords and tenants, thus, will have a right to prohibit the indigenous peoples to stay on these lands. The economic activities of the indigenous peoples, as haymaking, pasturage, picking provision, will be possible only with written agreement of the land-owner. The state will not be able to interfere in these affairs, as the Civil Code of RF guarantees the owners the right to manage the property, i.e. the forest at their will. The state will not be able to interfere with the issues and protect the rights of indigenous peoples, since, according to Russian laws, interference means infringement of the rights of owners. The draft guarantees the tenants the rights of actual owners.

        The analysis of the content of the Forest Code draft explains the reasons for elimination in 2004 of the Art. 4, mentioned at the very beginning, from the Law “On the Guarantees of the Rights of Indigenous Small-Numbered Peoples.” Regulations of the Art. 4, which made the authorities responsible to secure the rights of indigenous peoples, provided, at least theoretical possibility of protection of indigenous peoples from the tyranny of the future landlords. However, for the benefits of the future landlords and to the detriment of the interests of indigenous peoples, the Article was eliminated from the Code.

        The analysis of the Forest Code must also be carried out within the framework of the draft of the Water Code of RF which is under consideration by the State Duma at present. The Water Code allows the right of private ownership of natural water objects (lakes). One of the dangerous regulations of the Code states, that a water object, located in the forest land, follows the destiny of the land, and, therefore, is transferred to become a private property of the potential landlord of the forest. Granted that no legal constraints on the size of the forest lands exist, reservoirs on the borders of the forest lands can also be transferred to private ownership, as long as the size of a reservoir is limited to 3000 sq. m. However, in case of accepting the concept of private ownership on water objects by the Water Code, the future dimensions of reservoirs can be increased. Therefore, indigenous peoples will have no guarantees of the water use of water, as well as the use of the forests.

To stop the process of destroying of the present system of protection of the rights of indigenous peoples is possible only with active legal actions in the following directions:

· work with the State Duma;

· perform collective legal actions for indigenous peoples, the most important of which is judicial protection;

· work on signing, ratifying ILO Convention 169.

To accomplish this program experienced lawyers are needed.

Our organization co-operates with Legal Center “The Right to Life”.

A well-known in Russia barrister Olga A. Yakovleva has developed a strategy of long-term legal actions to protect the rights of indigenous peoples on land and water resources.

        A considerable work has already been done with some results. In July 2005, 103 deputies of the State Duma of RF sent to the President an appeal with suggestions to return the draft of the Forest Code to the Government for the development which would consider demands of the citizens. Attitude of the Deputies fully agrees with people’s demands on this action.

        The Federation Council recommended the State Duma to organize public discussion of the draft of the Forest Code.

        On September 15, 2005 the Committee on Development of Forest Industry and Forest Economy of the Chamber of Commerce and Industry of RF gave negative appraisal of the draft of the Forest Code. As quoted: “Suggested by the Government of the Russian Federation the framework of the Forest Code reflects the demands of the administrative reform carried out in the country; however, its contents do not take into consideration the specificities of the forest relations,  and in practice will lead to the economical losses for the State, and to the growth of social tension in the forest villages and negative ecological consequences. Adoption of the new Forest Code without considering opinion of active forest community will result in repartition of forest property and destruction of the system controlling the state forests.” As a result of the meeting a decision was made to appeal to the State Duma of RF for the return of the draft of the new Forest Code of the RF  and the draft of the Federal Law “On Enactment of the Forest Code of the Russian Federation” for consideration for the documents first reading with the aim for their rejection.

For the citizens judicial protection is the most real and efficient mechanism to influence actions and decisions of the authorities which infringe constitutional rights of the majority of the people in Russia. Two cases are already in the Court, and the two more are being prepared, appeals and inquiries for information were sent to the State Duma, the Federation Council, the President. However, all the load of the legal work is carried out only by the barrister and her assistant, who work without any financial support. Signatures are collected by the small regional organizations of different types and communities of indigenous peoples.

The most active were indigenous peoples of the Altai Republic, who collected 5 thousand out of 11 thousand signatures collected in Russia as a whole. It was made possible by the active cooperation of the LIENIP with the lawyers who carry out the campaign on the Forest Code (Yakovleva and others). These lawyers have held 3 legal seminars, spread information through e-mail and work directly with the population.

These people protect the interests of the whole society, while its most powerful in all senses and competent part – big public organizations, forest industry complex, middle and small business – are in position of outside observers.
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